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yh ees possibly is no other country in the world besides India, with the richness and 
variety of cultural expressions, intimately woven as they are with the diversity of ethnic 
groups, religions, belief systems, professions, geographical locations, social and economic 
structures of communities concemed. With rapid commercialization and the tidal wave of 
the media swamping whatever comes in its way, there is an urgent need for protection of 
traditional cultural expressions (Tce) against rampant misuse and misappropriation and it is , 
time that laws were formulated and enacted to prevent it happening. 

The misuse and misappropriation of Tces stem from a loss of sense of values of justice, 
faimess and equity, greed, rapaciousness and a certain lack of integrity and pride in the 
cultural heritage of the country. It also arises from a desire to take commercial and economic 
advantage of the creative and artistic expressions of innocent, but wise, communities who 
had once considered the five elements as the gifts of the gods and considered all living 
beings, vegetation and non-living matter pervaded with sacred spirit or consciousness and 
who are now in the process of adjusting to the new scenario where nature is for man to 
ravage, the earth is divided up in plots of land as property, water is at a price and possibly, 
air also in the near future. 

When we think of redressing the injustice done to these communities, we can unfortu- 
nately only do so in our own terms, that is, by formulating and enacting laws in our own 
context. Could we—the urban, educated and the decision-makers—ever de-condition our- 
selves and dream of living our lives according to the profound world-views and percep- 
tions of some of these communities? What an idea, one would say! 

As we know, the World Intellectual Property Organization, the UN specialized agency, is 
trying to develop legal provisions for the “protection of traditional knowledge and tradi- 
tional cultural expressions [folklore] against misappropriation and misuse, and the intellec- 
tual property aspects of access to and benefit sharing in genetic resources”. 

WIPO also provides legal-technical assistance to member states and information and 
advice on intellectual property issues connected with collecting, inventorying, recording 


and disseminating the intangible cultural material by museums, archives and other con- 
cemed institutions. 
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They have set up an intergovernmental committee to discuss “draft provisions for the 
enhanced protection of traditional knowledge and traditional cultural expressions” as it is 
linked to “cultural heritage, identity, cultural diversity and human creativity”. 

The deliberations have led to two sets of draft provisions (revised)—one for traditional 
knowledge, and the other for traditional cultural expressions. Based on discussions with 
member states, NGOs, indigenous communities and others, “they reflect a wide range of 
community, national and regional experiences”. WIPO considers the two sets of provisions 
complementary. However, they deal with the specific issues raised by the two areas. 

To quote the WIPO document, “the draft provisions are broad and inclusive and in- 
tended, while establishing that misappropriation and misuse of Traditional Cultural 
Expressions(tce)/ (Expressions of Folklore (cor) would be unlawful, to give maximum flex- 
ibility to national and regional authorities in relation to which precise legal mechanism may 
be used to achieve or implement the provisions at the national or regional levels. Protection 
may accordingly draw on a comprehensive range of options, combining proprietary, non- 
proprietary and non-IP measures, and using existing IP rights, sui generis extensions or 
adaptations of IP rights, and specially created sui generis IP measures and systems, includ- 
ing both defensive and positive measures”. 

Traditional knowledge has been defined in the draft provisions as “content or sub- 
stance of knowledge resulting from intellectual activity in a traditional context—includes 
know-how, skills, innovation, practices and learning that form part of traditional knowledge 
systems and knowledge embodying traditional lifestyles of indigenous or local communi- 
ties or contained in codified knowledge systems passed between generations. Not limited 
to any specific technical field, it may include agricultural, environmental and medicinal 
knowledge and knowledge associated with genetic resources”. 

Traditional Cultural Expressions or Expressions of Folklore (tce or gor) in the Indian 
context, are the cultural and artistic heritage of the community or individuals which would 
include the performing arts of music, dance, theatre, puppetry, ballads, recitation and enact- 
ment of tales, epics, Puranas and poetry, etc., in the rural and tribal areas of the country. 
Some traditional performance forms are also practised in the urban areas and metropolitan 
centres. ; 

There are several organizations in India at the central and regional levels assigned with 
the task of preserving and promoting the performing arts of the country. It is perhaps true 
that while doing their best to record, document and preserve these forms, their attention 
has been drawn to the misuse and misappropriation in some cases, but in the absence of 
guidelines, legal structures and laws, they have been unable to redress the wiongs: 

Sangeet Natak Akademi, the National Academy for Performing Arts in India, is devoted 
to the promotion and preservation of the performing arts of the country. The akadems has 
been deeply involved with recording and documenting the performing arts traditions of the 
country for over fifty years of its existence besides promoting the arts through holding of 
festivals, publications, honouring of artists through awards, and subsidizing the work of 
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institutions and individuals engaged in training, performance and promotion of the arts. A 
considerable body of its recordings has been on traditional theatre, music and dance of 
rural and tribal areas and traditional puppetry of different regions, which can be a data-base 
for further work in this area. 

It has recently been proposed in the Akademi, that a state/ cultural region-wise mapping 
of art forms and the communities concerned and preparation of an inventory would be 
necessary to cover documenting the wide range of performing art forms over a period of 
time. According to the recommendations of the Asian Culture Centre for Unesco (accu) 
Workshop on Approaches to Inventory Making held in December 2004, “Cultural mapping 
can assist in developing strategies [establishing time frames and budgets] for engaging 
with communities and involving them in inventory making”. Inventory-making of intangi- 
ble heritage is the first step towards identifying the endangered forms. Data-bases could be 
developed, as the recommendations elaborate, “to organize, access and utilize information 
for purposes of safeguarding and ensure protection of communal, intellectual and moral 
rights over all information collected by recognizing the local community members as bear- 
ers and custodians of intangible cultural heritage”. 

Important aspects of the recommendations are “to let the communities themselves iden- 
tify, define and assess their cultural heritage and they be empowered to do so by agencies 
concerned” and raising awareness about the need to safeguard the heritage by involving 
students, media and undertaking national awareness programmes. 

The WIPO document on the draft provisions (revised) has details of guidelines, princi- 
ples and objectives for the protection of 1crs/eors, arrived at after intergovernmental con- 
sultations. The Revised Provisions aim to promote respect for philosophical, intellectual, 
and spiritual values of the communities as also for customary continuing use, exchange and 
transmission rights under national and international law. They also propose to be guided 
by the “aspirations and expectations expressed directly by indigenous peoples and by 
traditional and other cultural communities” and aim to “empower communities to exercise 
rights and authority over their own tces/ cors” and “provide legal and practical means to 
prevent misappropriation of their tces and derivatives therefrom, control ways in which 
they are used beyond the customary context and promote the equitable sharing of benefits 
arising from their use”. These would result in safeguarding traditional cultures and thus 
contribute to cultural diversity. 

The Indian Copyright Law of 1957 gives rights to creators of literary, dramatic, musical 
and artistic works and producers of cinematographic films and sound recordings for repro- 
duction, communication to public, adaptation and translation of work. However, some ex- 
ceptions have been listed, as for research, study, criticism, review, etc. Musical work has 
been defined as work consisting of music and includes any graphical notation of such work 
but does not include any words or any action intended to be sung, spoken or performed 
with the music. A musical work need not be written down to enjoy copyright protection. 

According to this law there are many right-holders in a musical sound recording such as 
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the lyricist, the composer, the singer, the accompanists and the person or company which 
produces the recording. The performer's right is for twenty-five years. Collective adminis- 
tration of copyright for issuing licenses, collecting fees for licenses, distributing fees for 
such licenses among copyright-owners after deducting administrative expenses is handled 
by copyright societies such as the Indian Performing Rights Society and Phonographic 
Performance Ltd. 

The nature of the above definition of ‘musical work’ itself precludes traditional cultural 
expressions in music and it is obvious that the Copyright Law is unable to protect the 
communities whose cultural resources are being drawn upon so freely, at least in the case of 
music and dance, by the commercial cinema in our own country. It is ironical that the music 
of acommunity obtained so freely becomes the copyrighted property of the individual and 
others associated with the ‘cultural product’, once it is adapted for their use. [ hope that this 
has been kept in mind while deliberating on amending the law. 

There are traditional forms of dance, which may not be the property of any particular 
community now, but have acquired a pan-Indian character such as Bharatanatyam, Kathak 
and Odissi. Travesties of these dances are daily performed on the screen by misappropriat- 
ing the costumes, the music, and the text of the songs, causing immense pain to the artistic 
community and the informed audience. The traditional Kathakali costume and make-up are 
used in all manner of advertising. Are there any laws for crossing the aesthetic limits and 
misusing these forms for commercial purposes? 

We have to ask ourselves a few questions about what our guiding principles and objec- 
tives are—are we trying to protect the rights of the communities because we wish to_pre- 
serve traditional knowledge and traditional cultural expressions? Are our attempts at pres- 
ervation to keep them in a museum-like situation or do we value them as vibrant living 
traditions with which we have lost contact? If so, then do we take into account the preser- 
vation of the context—environment, customs, beliefs and the social and economic struc- 
tures—in which these expressions flourish? How far is it possible to go along and reconcile 
it with the processes and fallouts of modernization and development? One has seen several 
traditional forms vanishing before one’s eyes or changing their characteristics at a rapid 
pace in the last few years alone. oP 

The nature of the problem is vast and very complex in this country. Itis a sensitive area, 
which has to be treaded carefully by those concerned, the cultural and legal institutions at 
the national and regional levels—both governmental and non-governmental—the experts, 
scholars and field workers, who would necessarily be associated with it. Last, but not the 
least, the concerned communities and specially their women, whose voices would be of 
utmost importance in providing guidance for protection of their heritage. Unless they are 
involved, the exercise would be futile. 

Since India is a part of the intergovernmental committee of WIPO, I suppose we broadly 
agree with the aims, objectives, guidelines and principles of the Draft (Revised) Provisions. 
As it seems an ongoing process of consultations, a national debate could be initiated to 
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fine tune them to Indian situation for future work in the field. 

A department or an institution may be identified to collect and coordinate all available 
information and legalities available nationally, internationally, and in different communities 
on Intellectual Property Rights, which may be made available to those interested. 

Cultural mapping of art forms and communities, preparation of inventories for documen- 
tation, and development of data-bases to access information for safeguarding and ensuring 
protection would also be necessary. 

Pilot projects and case studies may be undertaken in a few cultural regions to determine 
the nature of cultural expression, the communities involved, the exact areas of misappro- 
priation and misuse—from the points of view of human rights, environmental laws or artis- 
tic ‘transgressions’, etc. Draft questionnaires could be discussed and then formulated. 

The experience may help us evolve a model for laws that may prevent misuse and misap- 
propriation of traditional cultural expressions. 


